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In the Court of Appeals of the District of Columbia. 


No. 2217. 

Narcissa Hayes, Appellant, 
vs. 

Henry M. Conger et al. 


a Supreme Court of the District of Columbia. 

No. 52650. At Law. 

Henry M. Conger, Clarence H. Conger, and Clyde W. Conger, 
Co-partners, Trading as Conger Brothers, Plaintiffs, 

v. 

Narcissa Hayes, Trading as the George Washington Hotel, De¬ 
fendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Affidavit of Henry M. Conger. 

Filed May 26, 1910. 

In the Municipal Court of the District of Columbia. 

No. 52650. 

Henry M. Conger, Clarence IT. Conger, and Clyde W. Conger, 
Co-partners, Trading as Conger Brothers, Plaintiffs, 

v. 

Narcissa Hayes, Trading as the George Washington Hotel, De¬ 
fendant. 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
District aforesaid, Henry M. Conger, who being first duly sworn de- 
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poses and says, that he is one of the plaintiffs named in the above- 
entitled cause, the other plaintiffs being Clarence II. Conger and 
Clyde W. Conger; that said plaintiffs are copartners, trading as 
Conger Brothers; that he knows the said defendant and has personal 
knowledge of the facts upon which this action is about to be brought; 
that said defendant is justly indebted to said plaintiffs in the sum of 
$2*21.79 for work done and materials provided by the plaintiffs for 
the defendant at her request, over and above all set-offs and just 
grounds of defense, as is fully set forth in the annexed bill of 
particulars, which is a just and true account of said indebtedness and 
is made a part of this affidavit ; that the amount charged for said 
work is reasonable and just and was agreed to be paid by the 
2 defendant; that said indebtedness has not been paid although 
due and owing, and often requested; that said defendant has 
no just grounds of defense hereto; that the plaintiffs have a just right 
to recover against the said defendant what they claim in said bill of 
particulars, to wit, the sum of $221.79; and that, according to affi¬ 
ant’s information and belief, said defendant is about to dispose of 
her property with intent to hinder, delay, or defraud her creditors. 

And said plaintiffs claim judgment for $221.79, with interest 
thereon, besides costs of suit. 

HENRY M. CONGER. 


Subscribed and sworn to before me this *29th day of April, A. D., 
1910. 

[seal.] MORTON J. LUCIIS, 

Notary Public, D. C. 


Supporting Affidavit of Webxter Ballinger. 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
District aforesaid, Webster Ballinger who, first being duly sworn de¬ 
poses and says: that he makes this affidavit as witness for the plain¬ 
tiffs in the above-entitled cause, wherein Henry M. Conger, Clarence 
II. Conger and Clyde W. Conger, trading as Conger Brothers, are 
plaintiffs, and Narcissa Hayes, trading as the George Washington 
Hotel, is defendant, and in support, of the affidavit of Henry M. Con¬ 
ger filed herewith; that he is informed and believes that said 
3 defendant is about to dispose of her property with intent to 
hinder, delay, or defraud her creditors; that he is acquainted 
with the business relations of said plaintiffs and said defendant, and 
knows that the said plaintiffs have a just right to recover against the 
said defendant what they claim, to wit, the sum of $221.79, with 
interest, for work done and materials provided by the plaintiffs for 
the defendant at her request, according to the bill of particulars 
hereto annexed, and made part hereof. 

WEBSTER BALLINGER. 
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Subscribed and sworn to before me this 29th day of April, A. D., 

1910. 


[seal.] MORTON J. LUC11S, 

Notary Public, D. C. 

WEBSTER BALLINGER, 

W. L. FURBERSHAW, 

Attorneys for Plaintiffs. 


4 Bill of Particulars. 

We Are Always Prompt. 

Washington, D. C., April 29/10. 

Miss N. Hayes, George Washington Hotel, to Conger’s Laundry and 

Carpet Cleaning Co., Dr. 

Conger Brothers, 

Office and Plant, 23d Street and New York Ave. N. W. 

Phone, West 427. 

Strictly Sanitary. 


April 1, 1910. 

To flat work bill rend. 36 01 

To starch work bill rend. 101 69 

To carpet cleaning. 29 31 

To flat work week ending 3/26. 6 32 

“ starch “ “ “ “ 5 09 

“ flat “ “ “ 3/31. 7 92 

“ starch “ “ “ “ 3 25 

“ flat “ “ “ 4/9. 7 65 

“ starch “ “ “ “ 4 14 

“ flat “ “ “ 4/16. 6 57 

“ starch “ “ “ “ 3 80 

“ flat “ “ “ 4/23. 7 20 

“ starch “ “ “ “ 2 84 


$221 79 

WEBSTER BALLINGER, 

W. L. FURBERSHAW, 

Attorneys for Plaintiffs. 

5 Memorandvm. 

Suit on Common Counts for $221.79 and interest from April 29, 
1910 and costs, filed in Municipal Court. 
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Bond in Attachment Before Judgment. 

May 26, 1910. 

In the Municipal Court of the District of Columbia. 

******* 

Know all Men by these Presents, That we, Conger Brothers, by 
Henry M. Conger as principal and Frank T. Rawlings as surety, are 
held and firmly bound unto the above-named defendant, in the full 
sum of Four Hundred and Fifty dollars, to be paid to the said 
defendant, her executors, administrators, successors, or assigns, to 
which payment, well and truly to be made, we bind ourselves, and 
each of us, jointly and severally, and our and each of our heirs, 
executors, administrators, successors, and assigns, firmly by these 
presents. 

Sealed with our seals, and dated this 29th day of April, A. 1). 1910. 

Whereas, The above-named plaintiffs have sued out a Writ of at¬ 
tachment against the goods, chattels, and credits of the said defendant 
found in the District of Columbia, 

Now, Therefore, the Condition of this Obligation is Such, That if 
the above-named obligors shall make good the said defendant 
6 all costs and damages which she may sustain by reason of the 
wrongful suing out of said Attachment, then this obligation 
shall be void; otherwise the same shall be and remain in full force 
and virtue. 

CONGER BROS., 

By HENRY M. CONGER. [seal.1 
FRANK T. RAWLINGS, [seal.1 

Approved April 29, 1910. 

G. C. AUK AM, Judge. 

Memorandum. 

Summons to defendant returnable May 25, 1910. at 11 o’clock 
a. m., issued & served. 

Writ of Attachment Before Judgment. 

Filed Mav 26, 1910. 

In the Municipal Court of the District of Columbia. 

******* 

The President of the United States to the Marshal for said District 

Greeting: 

You Are Herebv Commanded to attach, seize and take into vour 
custody the defendant’s goods, chattels, and credits which shall be 
found in this District, to the value of Two hundred and Twentv-one 

7 %j 
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79/100 Dollars ($221.79), with interest from the 29th day of April, 
1910, being the amount of the plaintiff’s claim against the defendant 
as shown bv their affidavit duly filed in this cause; and the 
7 further sum of $25.00 for the costs and charges which may 
accrued in the premises; and the same so attached safely keep, 
subject to the orders of the Court, unless the defendant or the person 
in whose possession the property is attached, deliver to you, to be 
filed herein, his undertaking, to be approved by the Court, with suffi¬ 
cient surety or sureties, to abide by and perform the judgment of the 
Court in relation to said property. 

And vou shall serve a notice on the defendant, if she be found in 
the District, and on any person in whose possession any property or 
credits of the defendant may be attached, to appear in said Court on 
or before the twentieth day, exclusive of Sundays and legal holidays, 
after service of such notice, and show cause, if any there be, why the 
property or credits so attached should not, be condemned and execu¬ 
tion thereof had; said notice to be served on the defendant by de¬ 
livering to her a copy of this writ; and return this writ so endorsed 
{is to show how and when you have executed it. 

Witness the Honorable Judges of said Court this 29tli day of April 
A. D. 1910. 

F. G. AUK AM, Clerk , 

Bv BLANCHE NEFF, 

Assistant Clerk. 

Issue. 

G. C. AUKAM. 


8 Marshaks Return. 

Attached as per schedule herewith and served defendant with a 
copy of this Writ and Notice prescribed bv Section 440 of the Code, 
April 30", 1910. 

AULICK PALMER, 

U. S. Marshal, 
By CARLIN S. ESKRIDGE, Deputy. 

Memorandum. 

Schedule of levy by Marshal under Writ of Attachment showing 
personal property appraised at, Four Hundred ninety-three dollars 
and fifty cents. ($493.50). 


Motion to Quash Writ of Attachment. 

Filed Mav 26, 1910. 

In the Municipal Court of the District of Columbia. 

* * * * * * * 

Now comes the defendant. Narcissa Hayes by her Attorney, Levi 

H. David, and moves the Court to quash the writ of attachment 
heretofore issued in this case on the grounds, among others, to-wit: 
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1. That the affidavit of Henry M. Conner and the supporting affi¬ 
davit of Wehster Ballinger, in averring ground for the issuance of 
said attachment, states that each of them makes the same upon infor¬ 
mation and belief. 

2. Because the same was improvidently issued herein, and in this 

connection defendant refers to the affidavits of Narcissa 
9 Ilaves, Raymond S. Donaldson and William G. Miller hereto 
annexed and hereby made parts hereof which will be read at 
the hearing of this motion. 

3. Because of divers insufficiencies and irregularities appearing 
upon the face of the proceedings herein, and that the pleadings and 
proceedings herein are not in compliance with the statute in such 
cases made and provided. 

LEVI H. DAVID, 

Attorney for Defendant. 


Messrs. Webster Ballinger and W. L. Furbershaw, Attorneys for 

Plaintiff-: 

Please take notice that the foregoing motion will be called to the 
attention of the Municipal Court of the District of Columbia on 
Saturday, May 14, 1910, at the hour of 10 o'clock, a. m., or as soon 
thereafter as counsel can be heard. 

LEVI H. DAVID, 

Attorney for Defendant. 

Sendee of the foregoing motion together with copies of said motion 
and affidavits therein referred to hereby acknowledged this 11th day 
of May, 1910. 

WEBSTER BALLINGER, 

W. L. FURBERSHAW, 

Attorneys for Plaintiff-. 


10 Affidavit of Narcissa Hayes. 

Filed May 26, 1910. 

District of Columbia, ss: 

I, Narcissa Haves, on oath, say that I am the defendant in the 
above entitled cause; I further say that for about 10 years last past I 
have been proprietress of the George Washington Hotel, 15th & New 
York Avenue, N. W., Washington. D. C., having a lease on said 
Hotel property; for about 214 years last past I have been proprietress 
of a boarding house at 822 Connecticut Avenue, N. W., in said City 
and District; I own the furnishings and considerable personal effects 
in each of said establishments; being desirous to sell the contents of 
the George Washington Hotel and the good will in connection there¬ 
with in order to devote all of my time to my boarding house at 822 
Connecticut Avenue, several months ago I requested Mr. Raymond S 
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Donaldson, a real estate broker, to find a purchaser for me for said 
hotel business at 15th New York Ave., known as “the George 
Washington,” and about one and one-half (IV 2 ) months ago. Mr. 
Donaldson succeeded in interesting Mr. William G. Miller, with 
whom negotiations for such sale have been, and are now, pending, 
the purchase price being $2500 in cash. Up to May 7, 1910, the 
proposed sale has been of an uncertain quantity for the reason that the 
lease, which I hold on said George Washington Hotel could not be 
arranged satisfactorily to the intending purchaser, but on said May 7, 
1910, the agent for the landlord and said William G. Miller 

11 reached an understanding in regard to said matter and it now 
seems likely that said sale will be consummated. The in¬ 
tending purchaser, Mr. Miller, has been represented throughout the 

negotiations by Mr.-Johnson, an attorney, and the two principal 

matters discussed among Mr.-Johnson, Mr. Miller, Mr. Donald¬ 

son and myself, during the course of the negotiations have been the 
matter of obtaining the consent of the agent for the landlord to trans¬ 
fer the lease and the payment of all the bills due by me in connection 
with the conduct of the George Washington Hotel in order that the 
purchaser might obtain a clear title if the sale was made. I told the 
intending purchaser, before the writs of attachments were issued in 
the cases of W. B. Moses & Sons, Inc. Plaintiff vs. Narcissa Haves and 
Conger Bros, plaintiffs vs. Narcissa Hayes that I was indebted, on open 
accounts, to each of said named plaintiffs in each case of over $200 
and that I would pay each of them in full out of the purchase price 
to be received by me from Mr. Miller or out of my own moneys; I 
have never expressed to anyone nor have I ever entertained the 
thought that. I intended to assign, convey or dispose of any of my 
property with intent to hinder, delay or defraud my creditors or any 
of them. I am and have been financially able, aside from the pur¬ 
chase money which I expect to receive from Mr. Miller, to pay all of 
my creditors in full and T have never had any intention to sell mv 
property with intention to hinder, delay or defraud any of them. 

On May 7, 1910, the matter of the lease was arranged the list 

12 of all my creditors, together with respective amounts due by 
me to them, including the debts due by me to W. B. Moses 

Sons, Inc., and to Conger Bros., was duly sworn to by me on May 10, 
1910, and said list was on said last mentioned date delivered by me 
to the attorney for the purchaser in order that the proper notices 
might be sent to my creditors advising them of the contemplated sale 
to Mr. Miller; I am informed and believe that Mr. Miller’s attorney 
has mailed notices to said creditors as required by the law. The 
aggregate amount of debts shown bv said list including the bills of 
Moses & Sons, Inc., and Conger Brothers, is not exceeding Eight 
hundred ($800) dollars; on May 9, 1910, I withdrew the sum of 
$1014.18 from the Calvert Mortgage & Deposit Co. of Baltimore, Md., 
being proceeds of certain stock owned by me individually, so that I 
would have sufficient ready money with which to pay my creditors 
in case any of them wanted their money before the expiration of the 
five days allowed by law in the matter of the sale in bulk of a busi¬ 
ness; I made collections from boarders at my two establishments, and 
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with mv cash balance in bank, 1 paid on May 9, 1910, and May 10, 
1910, about eight of my creditors, the aggregate amount of which is 
to wit: $79.00. I have not yet cashed the two checks, aggregating 
$1014.18, being my own funds, received by me from said the Calvert 
Mortgage & Deposit Co. I ask for leave to exhibit said checks to the 
Court at the hearing hereof. 

The purchase price agreed upon between Mr. Miller and myself is 
$2500 in cash, three times the amount of the outstanding debts 
which were held against me. Mr. Conger, one of the members of 
the firm of Conger Brothers in attachment case No. 5605 
13 against me in this Court, saw me on Tuesday or Wednesday, 
April 26, 1910. or April 27, 1910, and I told him of the 
pendency of the negotiations for the sale of my business at the George 
Washington Hotel and that if the sale went through, I would con¬ 
tinue to conduct my boarding house at No. 822 Connecticut Ave., 
and that 1 would pay his account on Monday May 2, 1910, and he 
said that was satisfactory and he would call for his money on Monday. 
Thursday, April 28, 1910, Mr. Ballinger came to see me and stated 
that Conger Bros, had placed the account in his hands for collection 
and requested me to give him an order on the purchaser; I told him 
that I was not then in a position to do that, but that if the sale was 
agreed to, I would pay the bill in full on Monday, May 2, 1910. Tie 
said that would be perfectlv satisfactory and that he could call to see 
me on Monday. On Saturday, April 30, 1910, between 9 a. m., and 
10 a. m., I was served with the summonses and writs in attachments 


in the cases brought by Conger Brothers and W. B. Moses & Sons, 


Inc. against me, Nos. 5605 and 5606, 


in which said cases said Bal¬ 


linger is attorney for the plaintiffs, since which time the United 
States Marshal has been in possession of my hotel, the George Wash¬ 


ington. 

I have sustained great damage and have suffered impairment of 
credit, by reason of the wrongful issuing of said attachment suits. 

I shall bring into this Court, at the hearing of this motion, the 
amounts in cash to pay said accounts due by me to said Moses & Sons 
and Conger Brothers. 

T am a resident of the District of Columbia and have been 


14 for 12 years last past. I ask for leave to exhibit the papers 
served upon me in said attachment suits, particularly those in 
the case of Moses & Sons No. 5606, in which the copy of affidavit of 
Ralph A. Hopper is signed but the alleged copy of supporting affidavit 
of Webster Ballinger is not executed. 

NARCISSA HAYES. 


Witness: 

LLOYD A. DOUGLAS’S. 


Subscribed and sworn to before me this 10 day of May, 1910. 1 
hereby certify that T have initialed the corrections & errasures which 
were all made before execution. 

[seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 
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Affidavit of Raymond S. Donaldson. 
Filed May 26, 1910. 
District of Columbia, ss: 


I, Raymond S. Donaldson, on oath say that some months ago Miss 
Hayes, the defendant in the above entitled case, employed me to find 
a purchaser for her for the personal property and contents contained 
in the George Washington Hotel, loth A New York Ave., N. W., 
Washington, D. C.; that about one and one-half (IV2) months ago 
1 interested Mr. William G. Miller in said matter and he agreed to 
buy the same, provided the lease of the said Hotel could be satis¬ 
factorily given to him and that all of the debts due by Miss Narcissa 
Hayes, in connection with said Hotel would be fully paid; 
15 the purchase price was $2500, which Mr. Miller agreed to pay; 

that during the period aforesaid negotiations have been pend¬ 
ing between the parties, the matter of the transfer of the lease and the 
payment of the creditors of Miss Hayes being the two points of dis¬ 
cussion ; that before the issuance of the attachments in the cases of 


W. B. Moses & Sons, Plaintiff, against Narcissa Hayes, defendant, and 
Conger Bros, plaintiff, against Narcissa Hayes defendant, Miss Ilayes 
stated to me that she was indebted in the sum of over $200 to each of 


said named plaintiffs, and that she fully expected to fully pay each 
of said plaintiffs, either out of the purchase money she would receive 
from Mr. Miller or out of her own independent means and money; 
she stated to me that she was. fully able to pay all of her creditors in 
full and that she expected to do so, at the time of the sale of her hotel 
to Mr. Miller, if it was consummated, and in any event. At no time 
during the said negotiations did Miss Hayes make any statement to 
me or in my presence that she intended to assign, convey or dispose 
of her property with intent to hinder, delay or defraud her creditors 
or any of them. On May 7th, 1910. the matter of the transfer of the 
lease "to Mr. Miller, intending purchaser, was satisfactorily arranged 
and it now seems likely that the sale by Miss Hayes to Mr. Miller will 
be consummated. Miss Hayes has furnished a sworn statement con¬ 
taining a list of all her creditors, in connection with the George 
Washington Hotel, which includes the names of W. B. Moses & Sons 
and Conger Brothers, in the amounts sued for by them, and 
16 notices have been sent to said named creditors, including said 
Moses A Sons and Conger Brothers, informing them of the 
contemplated sale, which sale can not be consummated until five days 
shall have elapsed as required by law. The sworn statement of Miss 
Narcissa Haves contains the names of fourteen creditors whose claims 


aggregate $830.00. 


RAYMOND S. DONALDSON. 


Subscribed and sworn to before me this 10th day of May, 1910. 
[seal.] S. A. TERRY, 

Notary Public, D. C. 


2—2217a 
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Affidavit of William G. Miller. 

Filed May 26, 1910. 

District of Columbia, ss: 

I, William G. Miller, on oath say that about one and one-hall 
(1 Vi>) months ago I became interested, through Mr. Raymond S. 
Donaldson, a real estate broker, as an intending purchaser, of the 
personal property of Miss Narcissa Hayes contained in the George 
Washington Hotel, loth New York Avenue, N. W., and negotia¬ 
tions have been pending in regard to such purchase; that a delay 
ensued in the matter of such purchase because the lease held by Mbs 
Hayes on said Hotel was non-transfermble and the agent for the 
owners desired me to deposit $1000 as security for the rent, atliant 
to receive interest on such deposit at the rate of 2% per annum, 
and I declined to accede to such demand. The matter has now 

17 been arranged upon a different basis and 1 have agreed to pay 
Miss Hayes $2500 for her said personal property with some 

exceptions, contained in the George Washington Hotel. When I 
agreed to purchase said property, and before the issuance of the writs 
of attachments in the cases of W. B. Moses A Sons vs. Narcissa Haves, 
and Conger Bros. vs. Narcissa Hayes, I asked said Narcissa Hayes to 
inform me of the names of her creditors, and the amounts due them, 
and she gave me full information in regard thereto, at which time 
Miss Hayes stated to me that she owed said W. B. Moses A Sons over 
$200 and said Conger Brothers over $200 and she stated to me that 
the hill of said named creditors as well’as all of her creditors would 
be fully paid by her either out of the purchase money she would 
receive from me for said property or she would pay them out of other 
funds possessed by her. At no time during the said negotiations has 
said Narcissa Hayes expressed any intention to assign, convey or dis¬ 
pose of her said property with intent to hinder, delay or defraud her 
creditors or any of them, but upon the contrary, she has stated in our 
conversations that she was possessed of ample means and money with 
which to pay all of her said creditors in full and that, as part of said 
transaction with me, she fully intended to so pay them. I have been 
advised by my attorney, Mr. Johnson, as to the provision of the law 
in said District as to the requirement of proper notice to the creditors 
of one about to sell personal property in bulk; that Miss Hayes has 
furnished to me a written statement under oath, setting forth the 
names of her creditors and amounts due them, in connection 

18 with the George Washington Hotel, which list contained the 
names of W. B. Moses & Sons and Conger Brothers, in the 

respective sums for which they have sued her and issued attachments, 
and that notices have been forwarded to each of said named creditors 
informing them of the contemplated sale. It was only on May 7th, 
1910. that the matter of the lease was arranged satisfactorily to me 
and it now seems likely that the said sale will be consummated. 

WM. G. MILLER. 
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Subscribed and sworn to before me this 10" day of May, 1910. 
[seal.] S. A. TERRY, 

Notary Public, D. C. 

Request of Plaintiffs to Offer Oral Testimony in Court. 

Filed May *26, 1910. 

In the Municipal Court of the D. C. 

******* 

The plaintiffs request permission to introduce oral testimony at 
the hearing of this cause May 14, 1910. 

WEBSTER BALLINGER, 

W. L. FURBERSHAW, 

Atfys for Pl’t’ffs. 

19 Judgment of Municipal Court. 

Filed May 19, 1910. 

******* 

This cause came on to be heard on motion of defendant to quash 
the attachment, and was heard on affidavits and oral testimony, and 
was argued by counsel and submitted, and upon consideration thereof 
it is by the Court adjudged and determined that the motion to quash 
be denied and that the plaintiff have judgment of condemnation of 
the goods attached to the use of the judgment in debt this day 
rendered against the defendant in this, cause, and for its costs. 

C. S. BUNDY, [seal.] 

Memoranda. 

May 20, 1910.—Appeal noted by defendant from judgment in 
Municipal Court; service accepted bv plaintiffs’ attornev on May 21 
1910. 

May 21, 1910.—Undertaking with surety; entry of plaintiffs’ at¬ 
tornev that surety is satisfactory; approved by Municipal Court May 
21, 1910. 

May 26, 1910.—Case docketed in Supreme Court of the District of 
Columbia. 

20 May 27, 1910.—Sendee of Summons accepted by Plaintiffs' 
Attorney. 


Motion to Quash Attachment. 

Filed Mav 31, 1910. 

In the Supreme Court of the District of Columbia. 

******* 

Now comes the defendant, Narcissa Hayes, by her attorneys, Levi 
H. David and R. B. Behrend, and moves the Court to pass an order 
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herein quashing the writ of attachment issued by the Municipal 
Court of the District of Columbia, for the following reasons: 

1. Because the Municipal Court had and has no jurisdiction to 
issue a writ of attachment. 

2. Because the pleadings and proceedings in this cause show upon 
the face thereof that the affidavits of Henry M. Conger and the 
supporting affidavit of Webster Ballinger were and are based upon 
the information and belief of each of said named affiants in relation 
to the ground laid in said affidavits for the issuance of said writ of 
attachment; and if the law relating to attachments in the Supreme 
Court of the District of Columbia be applicable to cases arising in the 
Municipal Court of said District, there is no provision of law author¬ 
izing the issuance of an attachment when the affidavit setting forth 
the ground therefor is based upon the information and belief of the 

affiant. 


21 3. For divers other errors and insufficiencies appearing 

upon the face of the proceeding- and pleadings herein. 

4. Because the Municipal Court had no jurisdiction to issue said 
attachment in this cause for the reason that the statute, above men¬ 


tioned, if it be applicable to cases in the Municipal Court, was not 
complied with. 

LEVI II. DAVID, 


R. B. BEHREND, 


Attorneys for Defendant. 


Webster Ballinger, Esq., Attorney for Plaintiffs: 

Please take notice that we shall call the foregoing motion to the 
attention of the court on Friday, June 3, 1910, at ten o’clock, a. m., 
or as soon thereafter as counsel can be heard. 

LEVI H. DAVID, 

R. B. BEHREND, 

Atfys for Narcissa IIayes. 


22 Motion by Plaintiff for Leave to File A mended Affidavits. 

Filed June 7, 1910. 

******* 

Come now the plaintiffs, Henry M. Conger, Clarence II. Conger, 
and Clyde W. Conger, copartners, trading as Conger Brothers, by 
their attorneys, Webster Ballinger and W. L. Furbershaw, and move 
the Court for leave to amend the affidavits heretofore filed in this 
cause. 

WEBSTER BALLINGER, 

W. L. FURBERSHAW, 

Attorneys for the Plaintiffs. 
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Messrs. L. II. David and R. B. Bohrend, Attorneys for Defendant. 

Sirs: Please take notice that we shall call the foregoing motion 
to the attention of the Court on Friday, June 10th, 1910, at 10 
o’clock a. m., or as soon thereafter as counsel may he heard. 

WEBSTER BALLINGER, 

W. L. FURBERSHAW, 

Attorneys for the Plaintiffs. 


Service of the foregoing accepted this 7th day of June, 1910. 

LEVI H. DAVID, 

Of Counsel for Defendant. 
J. S’ 


23 Amended Affidavit of Henry M. Conger. 

Filed July 8, 1910. 

* * * * * * * 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
District aforesaid, Henry M. Conger, who being first duly sworn de¬ 
poses and says; that he is one of the plaintiffs named in the above- 
entitled cause, the other plaintiffs being Clarence II. Conger and 
Clyde W. Conger; that said plaintiffs are copartners, trading as Con¬ 
ger Brothers; that he knows the said defendant and has personal 
knowledge of the facts upon which this action is about to be brought; 
that said defendant is justly indebted to said plaintiffs in the sum of 
$221.79 for work done and materials provided by the plaintiffs for 
the defendant at her request, over and above all set-offs and just 
grounds of defense, as is fully set forth in the annexed bill of par¬ 
ticulars, which is a just and true account of said indebtedness and is 
made a part of this affidavit; that the amount charged for said work 
is reasonable and just and was agreed to be paid by the defendant; 
that said indebtedness has not been paid although due and owing, 
and often requested; that said defendant has no just grounds of de¬ 
fense hereto; that the plaintiffs have a just right to recover against 
the said defendant what they claim in said bill of particulars, to wit, 
the sum of $221.79; that affiant knew that at the time of the filing 
of this suit, defendant Hayes was about to assign, convey or dis¬ 
pose of her property with intent to hinder, delay or defraud 

24 her creditors; that on Monday, April 25th, 1910, affiant dis¬ 
covered that Narcissa Hayes had made arrangements to sell 

the George Washington Hotel business including the furniture and 
fixtures in bulk and the good will of the hotel and that said sale was 
to be consummated on or before May 2nd, 1910; that at the time of 
the filing of this suit on the afternoon of April 29th, 1910, no notice 
of said sale to the creditors had been given, as required by law; that 
Oliver C. Hack, employed by defendant Haves in the capacity of 
clerk at the George Washington Hotel, informed affiant a few days 
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before this suit was brought, that the defendant Ilayes had arranged 
to sell and dispose of all her interest in the George Washington Hotel, 
said sale to be effected on or before Mav 2nd, 1910; that she had 
arranged, or was arranging to sell and dispose of her Connecticut Yve. 
house and intended to engage in the hotel business in the north; 
that be (Hack) had seen letters to her from hotel agencies in New 
York, offering to sell her hotels in New York state and elsewhere, 
and that the defendant Ilayes was completing arrangements to leave 
Washington, and had offered him (Hack) a position if he would go 
with her; that the said Hack, at the same time and within a few days 
before the filing of this suit, informed affiant that defendant Haves 
had numerous creditors who were then daily calling at the hotel and 
demanding payment of their bills, which demands were refused. 
Defendant Hayes had previously made repeated promises to affiant 
to pay bis bill on certain days, which promises slie had failed to keep. 

When affiant called at her hotel on various occasions, she 
25 secreted herself and sent word to affiant that she was not 
in. as affiant was informed by her clerk, Oliver C. Hack; on 
Monday, April 25th, 1910, affiant succeeded in seeing defendant 
Hayes, and requested the payment of his bill. She insisted to affiant 
that she could not then pay same. Affiant then asked her if it were 
not true that she was then arranging for the sale of her hotel and 
boarding house on Connecticut Ave., and defendant Ilayes admitted 
to affiant that she was. Affiant then asked defendant Haves if it 

t 

were not true that the George Washington Hotel was to be sold and 
possession delivered on May 1st, 1910, to which defendant Ilayes 
replied that the sale would lie consummated on May 2nd, 1910, and 
possession delivered to the purchaser. Affiant therefore states as a 
fact that defendant Hayes was, at the time of the filing of this suit, 
as lie then well knew, about to assign, convey or dispose of her 
property with the intent to hinder, delay or defraud her creditors, 
among whom was the co-partnership of Conger Brothers. All 
of the foregoing occurred prior to the signing of the original affi¬ 
davits and prior to the filing of the declaration in this cause. And 
said plaintiffs claim judgment for $221.79, with interest thereon, 
besides costs of suit. 

HENRY M. CONGER. 


Subscribed and sworn to before me this 7th dav of June, A. D., 
1910. 


[seal.] 


MORTON J. LUCIIS, 

Notary Public, I). C. 
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Supporting Affidavit of Webster Ballinger. 
Filed July 8, 1910. 


District of Columbia, To wit: 

.Personally appeared before me, a notary public in and for the 
District aforesaid, Webster Ballinger, who being first duly sworn 
deposes and says: that he makes this affidavit as witness" for the 
plaintiffs in the above-entitled cause, wherein Henry M. Conger, 
Clarence H. Conger and Clyde W. Conger, trading jis Conger 
Brothers, are plaintiffs, and Narcissa Hayes, trading as the George 
Washington Hotel, is defendant, and in support of the affidavit of 
Henry M. Conger filed herewith; that affiant knew that said defend¬ 
ant was at the time of the filing of this suit, about to assign, convey, 
or dispose of her property with intent to hinder, delay, or defraud 
her creditors; that between Monday, April 25th and Friday, April 
29th, 1910, affiant as attorney for Conger Brothers and W. B. Moses 
A Sons, made repeated efforts to personally see or talk with Narcissa 
Hayes; that on at least four occasions when affiant called at the 
George Washington Hotel and demanded to see defendant Hayes, 
and when she knew that affiant had called for the purpose of de¬ 
manding payment of either the account of Conger Brothers or W. B. 
Moses A Sons, or both, she was personally present at the hotel, and 
secreted herself and refused to see him, and sent word to affiant 
that she was not in ; that on several occasions when affiant telephoned 
to said hotel and demanded to speak with defendant Hayes, 
27 and she well knew that affiant intended to demand of her 
payment of the claims of Conger Brothers and W. B. Moses A 
Sons, she sent word to affiant that she was not in, when as a matter of 
fact, she was in: that affiant succeeded in seeing Miss Hayes on three 
occasions, between April 26th and April 29th, 1910, and defendant 
Hayes admitted to affiant that she was justly indebted to Conger 
Brothers in the sum of $221.79 and was indebted to W. B. Moses 
A Sons in the sum of $202.60 and that said claims as presented 
by affiant were correct; that she had arranged for the sale of all 
her interest in the George Washington Hotel, including the furniture 
and fixtures in bulk, and the good will thereof; that said sale was to 
be consummated on Monday morning, May 2nd, 1910; that the pur¬ 
chaser was to go into immediate possession; that a deposit had been 
made by the intending purchaser; that she was then arranging for 
the sale of the furnishings and good will of her house on Connecti¬ 
cut Ave., and intended to sell and dispose of all her property in the 
District of Columbia, leave town, and engage in business elsewhere. 
Affiant well knew that no notice of the sale of the furniture and 
fixtures in bulk, of the George Washington Hotel had been given 
to creditors as required by law; affiant demanded of defendant 
Hayes to know the name of the prospective purchaser, demanded 
of her orders on the prospective purchaser for the amounts of the 
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claims of Conger Brothers and W. B. Moses & Sons, all of which she 
refused; affiant demanded of her that she give Conger Brothers and 
W. B. Moses & Sons security for their claims, which she refused 
to do. 

28 Affiant further states that when he first called upon her, 

and demanded the payment of the claim of Conger Brothers, 
she deliberately misrepresented to him that she was not indebted 
to any person with the exception of Conger Brothers, and possibly 
a few dollars owing to her butcher and baker, when in fact, as affiant 
learned the same day, she owed W. B. Moses it Sons $202.60, and 
other creditors large amounts. Defendant Hayes further deliberately 
misrepresented to W. B. Moses & Sons that affiant had agreed to 
allow its account to stand unpaid until Tuesday, May 3rd, 1910, 
whereas affiant had refused to accede to such request and had de- 
manded immediate payment or security. At the time affiant saw 
defendant Ilayes on the first two occasions, he represented only Con¬ 
ger Brothers. The third time he saw defendant Hayes, he repre¬ 
sented both Conger Brothers and W. B. Moses & Sons, and thereafter 
both of said claims were jointly pressed by him for payment. Affiant 
is acquainted with the business relations of the plaintiffs and defend¬ 
ant. and knows that the plaintiffs have a just right to' recover against 
the defendant what they claim, to wit, the sum of $221.79 with in¬ 
terest for work done and materials provided by the plaintiffs for the 
defendant at her request, according to the bill of particulars hereto 
annexed, and made a part hereof. All of the foregoing occurred 
prior to the filing of the declaration in this suit. 

WEBSTER BALLINGER. 


Subscribed and sworn to before me this 7th day of June, 1910. 

[seal.] MORTON J. LUCIIS, 

Notary Public, I). C. 


29 Supreme Court of the District of Columbia. 

Friday, July Hth, 1910. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

* * * * * * * 


Upon consideration of defendant’s motion filed herein May 31st, 
1910, by her attorneys of record, to quash the writ of attachment, 
herein issued by The Municipal Court of the District of Columbia, 
it is ordered that said motion be and the same is hereby denied. To 
which order the defendant by her attorneys noted an exception. 

Further upon consideration of plaintiffs’ motion filed herein June 
7th, 1910, bv their attorneys of record “for leave to amend the 
affidavits heretofore filed in this cause”, it is ordered that said motion 
be, and the same is hereby granted. Whereupon, said amended affi¬ 
davits are filed forthwith. To the granting of which order, the de¬ 
fendant by her said attorneys objected and noted an exception. 
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From the foregoing defendant by her attornej’s in open court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
whereupon the penalty of a bond for costs is hereby fixed in the sum 
of One Hundred Dollars. 

30 Memorandum. 

July 25, 1910.—Appeal bond approved and filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed July 27, 1910. 

******* 

The Clerk will include the following papers in transcript of record 
in this case on appeal to the Court of Appeals: 

1. Original affidavits of Henry M. Conger and Webster Ballinger, 
in attachment, filed in Municipal Court. 

2. Bill of particulars in Municipal Court. 

3. Memo.: Declaration in assumpsit, general counts, for $221.79, 
with int. from April 29/10. 

4. Bond in Attachment. 

5. Memo.: Summons to deft return day fixed for May 25/10, 
11 a. m. 

6. Writ of Attachment of Municipal Court. 

7. Memo.: Schedule of Marshal showing personal property of de¬ 
fendant seized by Marshal under said Writ of Attachment, appraised 
at $493.50. 

8. Motion of deft to quash Writ of Attachment filed in Municipal 
Court and affidavits annexed to said motion. 

9. Request of plaintiffs to offer oral testimony in Municipal Court, 

and allowance thereof. 

31 10. Judgment of Municipal Court rendered May 19, 1910. 

11. Memo.: Appeal noted by deft; service accepted by 
pl’t’ffs’ att’y on May 21/10. 

12. Memo.: Undertaking, with surety, entry of pl’t’ffs’ att’y that 
surety is satisfactory; approved by Municipal Court May 21/10. 

13. Memo.: Case docketed in S. C. D. C. May 26/10. 

14. Memo.: Service of summons accepted by plaintiffs’ att’y. 

15. Motion by def’t filed in S. C. D. C. to quash writ of attach¬ 
ment of Municipal Court, filed May 31/10. 

16. Motion by plaintiff for leave to file amended affidavits, filed 
June 7/10. 

17. Order of July 8, 1910, denying motion to quash motion to 
amend plaintiffs’ affidavits granted; appeal noted in open court by 
defendant; bond for costs fixed at $100. 

18. Memo.: Appeal bond approved and filed July 25, 1910. 

19. This order and designation. 

LEVI H. DAVID, 

Att’y for Defendant. 


3—2217a 
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Service of foregoing accepted July 26, 1910. 

WEBSTER BALLINGER, 

A tt’y for Plaintiff -. 


32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
31, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 52650 at Law. wherein Ilenrv 
M. Conger, et al., <fcc., are Plaintiffs and Narcissa Hayes, <fcc.. is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, 
this 3rd day of September, A. D. 1910. 

[Seal Supreme Court, of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2217. Narcissa Hayes, appellant, vs. Henry M. Conger et al. 
Court of Appeals, District of Columbia. Filed Sep. 6, 1910. Henry 
W. Hodges, clerk. 
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No. 2217. 


NARCISSA HAYES, APPELLANT, 

vs. 

HENRY M. CONGER, CLARENCE H. CONGER, AND 
CLYDE M. CONGER, COPARTNERS, TRADING 
AS CONGER BROTHERS. 


Statement) Brief, and Argument of Appel¬ 
lees in Support of Motion to Dismiss 
and on the Appeal. 


APPELLEES’ STATEMENT. 

The plaintiff and defendant in the court below will be 
referred to hereinafter as appellee and appellant, respect¬ 
ively. 

1. The Appeal. 

This appeal is from an interlocutory order made by 
the court below (Rec., pp. 16, 17), overruling appellant’s 
motion to quash the writ of attachment and allowing 
appellees’ motion to file amended affidavits upon which 

4408—1 
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the attachment issued. This cause has not been finally 
disposed of by the court below. Appellant’s petition 
for the allowance of a special appeal from the interlocu¬ 
tory order of the court below in this cause under Dis¬ 
trict of Columbia Code, section 226, was on October 4, 
1910, by this court heard and denied. The special ap¬ 
peal having been denied appellant, this cause is before 
this court on a general appeal from an interlocutory 
order entered in the court below. 

Appellant seeks by this appeal to have reviewed the 
order of the court below granting appellees’ motion to 
file amended affidavits, notwithstanding the cause has 
not been finally determined by the court below, and the 
special appeal having been denied by this court. 

2. General Nature of the Case. 

April 23, 1910, appellees, Henry M. Conger, Clarence 
H. Conger, and Clyde W. Conger, copartners, trading as 
Conger Brothers, with their place of business in the 
District of Columbia, filed suit in the Municipal Court 
in the District of Columbia against appellant, Narcissa 
Hayes, trading as the George Washington Hotel, for the 
recovery of two hundred and twenty-one dollars and 
seventy-nine cents ($221.79), alleged to be then due ap¬ 
pellees for work done and materials provided for appel¬ 
lant at her request. On the same day appellees sued out 
of said Municipal Court a writ of attachment based upon 
(id., pp. 1, 2) the affidavit of Henry M. Conger and the 
supporting affidavit of Webster Ballinger. A bond was 
given and on April 30, 1910, the marshal served the writ 
upon appellant (id., pp. 4, 5) and levied upon goods be¬ 
longing to her of the value of four hundred and 
ninety-three dollars and fifty cents ($493.50). Coun¬ 
sel for appellant (id., pp. 5, 6) filed in the Municipal 
Court a motion to quash the attachment, supported 
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by the affidavits of Narcissa Hayes, Raymond S. 
Donaldson, and Wm. G. Miller, said motion and 
affidavits appearing in full on pages 5, 6, 7, 8, 9, 
and 10 of the record. On May 14, 1910, the mar¬ 
shal having made return of the property seized 
(id., p. 5), counsel stipulated that the hearing should be 
on both the motion to quash and action in debt. Mav 17 
and 18, 1910, the case was heard on affidavits and oral 
testimony. May 19th, appellant’s motion to quash was 
denied and judgment entered for appellees for two hun¬ 
dred and twenty-one dollars and seventy-nine cents 
($221.79) with interest from date and costs. From said 
judgment (id., p. 11) appellant appealed to the Supreme 
Court of the District of Columbia and the record was 
filed therein on May 26, 1910, undertaking with surety 
being given. May 31, 1910, the case being in the Supreme 
Court of the District of Columbia for trial de novo, 
appellant filed a motion to quash the attachment, the 
grounds therefor appearing in said motion (id., pp. 11, 

12) . June 7, 1910, appellees moved the court (id.,pp. 12, 

13) for leave to file amended affidavits upon which the 
attachment issued, said motion and amended affidavits 
appearing in the record, -pages 13, 14, 15, 16. July 8, 
1910, the court below overruled appellant’s motion to 
quash the writ of attachment and allowed appellees’ 
motion to file amended affidavits, to each of which ex¬ 
ceptions were duly noted by counsel for appellant and a 
general appeal from said interlocutory order allowing 
the motion to file amended affidavits was prosecuted to 
this court. Petition for allowance of a special appeal of 
this cause was filed by appellant and this court on 
October 4, 1910, heard and overruled said petition. 
Motion to dismiss this appeal was filed herein Novem¬ 
ber 15, 1910, and is now pending. 



ARGUMENT. 


1. The Appeal. 

The right of appeal is regulated exclusively by statute. 
There is no statute authorizing the appeal now pending 
before this court. This cause is improperly here on an 
appeal from an interlocutory order of the court below. 
The case has not been heard and no final order, judg¬ 
ment or decree entered. Section 226 of the District of 
Columbia Code provides for appeals to this court from 
“any final order, judgment or decree of the Supreme 
Court,” and from interlocutory orders “whereby the pos¬ 
session of property is changed or affected, such as orders 
for the appointment of receivers, granting injunctions, 
dissolving writs of attachment, and the like.” All other 
appeals from interlocutory orders must be specially 
prayed in this court and allowed. Appellant, having no 
appeal as a matter of right under the statute, petitioned 
this court for the allowance of a special appeal from the 
interlocutory order of the Circuit Court overruling appel¬ 
lant’s motion to quash the writ of attachment, and 
granting appellees’ motion to file amended affidavits. On 
October 4, 1910, this court heard and denied said peti¬ 
tion. In Chappell vs. O’Brien, 22 D. C. App., 190, at 
193, this court said: 

“The motion to dismiss must be sustained. 
The orders entered are not final decrees disposing 
of the case. National Bank vs. Smith, 156 U. S., 
330, 333, 39 L. Ed., 441,442,15 Sup. Ct. Ilep., 358, 
and cases cited. Nor are they such interlocutory 
orders as are appealable under the act conferring 
jurisdiction upon this court. D. C. Code, Sec. 
226. It follows that both appeals must be dis¬ 
missed, with costs; and it is so ordered.” 
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2. Authority to Allow Amended Affidavits to be Filed. 

While the appeal can not be here entertained for the 
reasons above stated, the Circuit Court did not err in 
overruling appellant’s motion to quash the writ of attach¬ 
ment and in granting appellee’s motion to file amended 
affidavits. The granting or overruling of said motions 
was within the discretion of the trial court (Schrot vs. 
Schoenfeld, 23 D. C. App., 421, at 426), and reviewable 
here only upon an appeal from a final order, judgment, or 
decree entered, and reversible here only when the inter¬ 
ests of justice require it. • 

Jackson & Sharp Co. vs. Fay, 20 D. C. App., 105, 
at 115. 

Appellant can not properly complain of the orders 
entered in the Circuit Court. The overruling of the mo¬ 
tion to quash the writ and the granting of the motion 
to file amended affidavits permitted a trial of the con¬ 
troversy fairly and on its merits. Section 399 (D. C. 
Code) provides: 

“In all judicial proceedings the court, justice, 
or judge in which or before whom the cause shall 
be pending shall have power, upon such terms as 
shall seem best, at any stage of the case, to allow 
amendments of writs, pleadings, or other papers 
in the cause, and to allow supplemental or sub¬ 
stituted affidavits to be filed.” 

Thus the Circuit Court had ample statutory authority 
to allow amended affidavits to be filed. In Tilton vs. 
Cofield, 99 U. S., 163, 23 L. Ed., 858 at 859, the court 
said: 

“Where no local statute or rule of local law is 

involved, the power to amend is the same in at¬ 
tachment suits as in others. Cases of this kind, 
too numerous to be cited, maybe found, in which 
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amendments in the most important particulars 
were permitted to be made.” (See list of cases 
therein cited.) 

In Cooper vs. Reynolds, 10 Wall., 308, 19 L. Ed., 931, 
it is stated in the syllabus, and fully sustained in the 
opinion : 

~ “In attachment cases, the levy of the writ of 

.> attachment on the property is the one essential 

t requisite to jurisdiction. Though the affidavit 

preliminary to issuing the writ may be defective, 
th:it can not deprive the court of the jurisdiction 
acquired by the writ levied upon the defendant’s 
property.” 

Counsel for appellees respectfully submits that the 
motion to dismiss should be sustained, and the cause 
remanded to the lower court for trial de novo, on its 
merits, all costs of this appeal to be assessed against 
appellant. 

Respectfully submitted. 

WEBSTER BALLINGER, 

Counsel for Appellees. 






